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In the District Court for the Territory of Alaska,

Fourth Division.

1504.

FRANK J. PORTER,
Plaintiff,

vs.

ALEX MITCHELL,
Defendant.

Names and Addresses of Attorneys of Record.

JOHN L. McOINN and ARTHUR FRAME, for

Plaintiff and Defendant in Error,

Fairbanks, Alaska.

McGOWAN & CLARK and J. H. BULLOCK, for

Defendant and Plaintiff in Error,

Fairbanks, Alaska. [1*]

In the District Court for the Territory of Alaska,

Fourth Division.

No. 1504.

FRANK J. PORTER,
Plaintiff,

vs.

ALEX MITCHELL,
Defendant.

Stipulation [Under Rule 23].

To Mr. C. C. Page, Clerk of the Above-entitled

Court

:

IT IS HEREBY STIPULATED AND AGREED
that in the printing of the record for the considera-

Page-number appearing at foot of page of original certified Record.
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tion of the United States Circuit Court of Appeals

for the Ninth Circuit, on the hearing of said Writ

of Error, the title of Court and Cause on said papers

shall be omitted except on the first page, and that

there shall be inserted in place thereof the words

—

"Title of Court and Cause."

Dated March 23d, 1911.

AETHUR FRAME,
Attorneys for Plaintiff.

McGOWAN & CLARK,
Attorneys for Defendant.

[Endorsed]: No. 1976. United States Circuit

Court of Appeals for the Ninth Circuit. Frank J.

Porter, Plaintiff, vs. Alex Mitchell, Defendant.

Stipulation under Rule 23. Filed Apr. 13, 1911. F.

D. Monckton, Clerk.

In the District Court for the Territory of Alaska,

Fourth Division.

No. 1504.

FRANK J. PORTER,
Plaintiff,

vs.

ALEX MITCHELL,
Defendant.

Bill of Exceptions.

Be it remembered that on the 21st day of January,

1911, the defendant served and filed a motion for his

discharge from arrest, which motion is as follows,

to wit:
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[Title of Court and Cause.]

Motion for Discharge of the Defendant from Arrest.

"To the Judge of the Above-entitled Court, and to

the Plaintiff Above Named, and to Messrs. Mc-

Ginn & Frame, His Attorneys

:

Comes now the defendant above named and moves

this Court for an order discharging him from arrest

and from the custody of the United States Marshal,

on the ground that he is illegally detained by said

United States Marshal, and is detained without any

Writ, Warrant or Process of Law of any nature or

description.

This motion will be made upon the records and

files in the above-entitled case, and upon the docket

in the Clerk's Office in which said cause is docketed,

and upon the records and files of the United States

Marshal, and upon his docket, and upon such oral

testimony as may be introduced by said defendant.

This motion will be brought on for hearing upon

Monday morning, January 23, 1911, at the hour of

ten o'clock A. M., or as soon thereafter as counsel

can be heard.

Dated January 21, 1911.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant."

[Endorsed] : Service of the within Motion and

copy thereof is hereby acknowledged this 21st day of

January, 1911.

(Signed) ARTHUR FRAME,
Attorney for Plaintiff.
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[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Division. Jan. 21, 1911. C. C.

Page, Clerk. By G. F. Gates, Deputy. [2]

On the same day the defendant also filed his motion

for an order Amending the Judgment, which motion

is as follows, to wit:

[Title of Court and Cause.]

Motion for Order Amending Judgment.

"To the Judge of the Above-entitled Court, and to

Messrs. McGinn & Frame, Attorneys for the

Above-named Plaintiff.

Comes now the defendant above named and moves

this Court for an order amending the judgment here-

tofore entered in the above-entitled action on the 9th

day of January, 1911, by striking off therefrom all

of the last two (2) paragraphs, to wit, that portion

thereof reading as follows:

*It further appearing to the Court that the

defendant Alex Mitchell has been provisionally

arrested in said action under the provisions of

Chapter 12 of Part IV, of the Code of Civil Pro-

cedure for the District of Alaska

;

IT IS FURTHER ORDERED that execu-

tion may be issued against the person of the

judgment debtor after the return of execution

against his property unsatisfied in whole or in

part.

'

on the ground that said provisions of said judgment

are not justified by the verdict of the jury, rendered

in the above-entitled action, and is without warrant

or authority of law.
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This motion is made upon the records and files in

the above-entitled action and upon the records of the

Clerk of the Court in connection therewith.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant."

[Endorsed] : Service of the within Motion and re-

ceipt of copy thereof is hereby acknowledged this

21st day of January, 1911.

(Signed) ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division, January 21, 1911. C. C.

Page, Clerk. By G. F. Gates, Deputy.

That on the 23d day of January, 1911, the said

motions came on regularly for hearing before the

Honorable Peter D. Overfield, Judge of the above-

entitled court ; Messrs. McGowan & Clerk appearing

as attorneys for defendant, in favor of said motions,

and Arthur Frame, Esq., appearing as attorney for

plaintiff, in opposition to said motions, whereupon

the following proceedings were [3] had

:

[Recital of Proceedings Had, and Decision Rendered

January 23, 1911, Re Motions, etc.]

By consent of the attorneys for the respective par-

ties, it was agreed that both of the aforesaid motions

be heard together, and that the material, evidence

and arguments introduced upon either of said mo-

tions should apply to both. Thereupon the attorney

for the plaintiff objected to the Court hearing the

motion for the discharge of the defendant from

arrest upon the groimd that the said Court had no
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jurisdiction to entertain said motion for the reason

that the proper remedy to secure the discharge of the

defendant was by means of a Writ of Habeas Cor-

pus and not said motion; also that the motion was

insufficient in form to justify the Court in hearing

tlie matter; and also that inasmuch as the Court had

theretofore and before the trial of the action denied

defendant's application for discharge, that the Court

could not at this time hear defendant's application.

Said objections were then argued by respective coun-

sel, and the attorneys for defendant contended that

the Court had not finally denied the defendant's

former application for discharge from arrest, and

that the Court had at the time of entering its order,

denying said application, expressly reserved the

right to pass upon the proceedings under which the

defendant was arrested, after he had heard the evi-

dence to be introduced at the trial of the cause. The

said objections were then submitted to the Court for

its decision, and on the 23d day of January, 1911, the

Court rendered its decisions upon said objection,

whereby the Court overruled the plaintiff's objec-

tions to the jurisdiction of the Court and sustain

them, as to the sufficiency of the defendant's motion,

and pennitted the defendant to file an Amended
Motion. This ruling of the Court was duly excepted

to by the counsel for the plaintiff. Thereafter the

defendant duly served and filed his Amended Motion

for Discharge of defendant from Arrest, which mo-

tion is as follows, to wit : [4]
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[Title of Court and Cause.]

Amended Motion for Discharge of Defendant from

Arrest.

**To the Judge of the Above-entitled Court, and to

the Plaintiff Above Named and to Messrs. Mc-

Ginn and Frame, His Attorneys

:

Comes now the above-named defendant and moves

this Court for an order that he be discharged from

arrest and from the custody of the Unite^d States

Marshal of the Fourth Judicial Division of the Ter-

ritory of Alaska, by whom he is now held in custody

under and by virtue of a Writ of Arrest issued by the

above Court in the above-entitled action on the 17th

day of June, 1910, upon the grounds following, to

wit:

I.

That he is illegally detained by said United States

Marshal and is now held in custody without any legal

writ, warrant or process of law.

II.

That defendant was arrested under the Writ of

Arrest aforesaid on or about the 18th day of June,

1910, at Nulato, Alaska, and was returned by said

Marshal to Fairbanks, at which place defendant

gave bail for his appearance, and thereafter and on

or about the 16th day of January, 1911, he was sur-

rendered hj his said bail to said United States Mar-

shal, and is now held by him under the Writ afore-

said.

III.

That the original Complaint filed in this action
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alleges that plaintiff hauled wood for defendant, and

that by reason thereof defendant became indebted to

plaintiff in the sum of Twenty-four Hundred Sixty-

one and 50/100 Dollars (2461.50). That thereafter

and on or about the 24th day of October, 1910, and

iour (4) days before the above-entitled action was

brought on for trial in the above-entitled court, the

plaintiff" filed an Amended Complaint, in which he

alleged that certain wood, which defendant had re-

ceived in his custody, had been deposited with him as

trustee to secure the payment of a debt due and

owing Jrom third parties to plaintiff, and that he,

without plaintiff's knowledge, disposed of said wood,

and that said action went to trial upon said Amended

Complaint, the cause of action in which was entirely

distinct and separate from the cause of action set

forth in the original Complaint, and the cause of ar-

rest as set forth in the affidavit of plaintiff filed

with his application for a Writ of Arrest.

IV.

That at the trial of the above-entitled action the

only issue submitted to the jury to determine said

cause was as to whether or not the defendant was

indebted to plaintiff, as alleged in plaintiff's

Amended Complaint. That no issues were framed

in said action, nor submitted to the Jury upon the

grounds— [5]

(a) As to whether the defendant was about

to remove from the District of Alaska to points

unknown, with intent to defraud his creditors

and especially the plaintiff

;



Frank J. Porter. 9

(b) As to whether or not the defendant had

disposed of all of his property in the District

of Alaska, and converted the same into money,

with intent to defraud his creditors.

That the two issues last aforesaid were not sub-

mitted to said jury, nor did said jury in its verdict

find thereon. The only finding that said jury made

by its verdict being a finding that the defendant was

indebted to the plaintiff in the sum of Twenty-four

Hundred Sixty-one and 50/100 Dollars ($2461.50).

V.

That thereafter and on or about the 9th day of

January, 1911, the above-entitled court made and

filed its Judgment in the above-entitled action

wherein and whereby it adjudged that plaintiff re-

cover from defendant the sum of Eighteen Hundred

Dollars. ($1800) ; also ORDERED and DECREED,
as follows:

*It further appearing to the Court that the

defendant Alex Mitchell has been provisionally

arrested in said action under the provisions of

Chapter 12 of Part lY, of the Codes of Civil

Procedure for the District of Alaska

;

IT IS FURTHER ORDERED that execu-

tion may be issued against the person of the

judgment debtor after the return of execution

against his property unsatisfied in whole or in

part.

'

That execution was stayed in this action until the

leth day of January, 1911, and that since said time

no execution against the property of defendant has

been issued in said action and returned imsatisfied
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in whole or in part.

VI.

That the only process or order now in the hands of

the Marshal aforesaid for the detention of said de-

fendant is the order of arrest, issued out of this

Court on the 17th day of June, 1910, which order the

defendant contends has now become ineffective and

void.

VII.

That this motion will be made upon the affidavit of

John A. Clark, served and filed herewith, the rec-

ords, files, minutes and docket of this Court in this

action, the records, files and docket of the Marshal

aforesaid, and upon such documentary and oral testi-

mony as may be offered at the hearing and upon this

wi'itten motion.

The above motion is an amendment to the motion

filed on the 21st day of January, 1911,and is amended

under order of the Judge of this Court, made upon

this day, and will be brought on for hearing on Satur-

day, the 28th day of January, [6] 1911, before the

above-entitled court, at the Courthouse in Fairbanks,

at the hour of ten o'clock A. M., or as soon thereafter

as counsel can be heard.

Dated January 24, 1911.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant."

[Endorsed] : Service of the within Amended Mo-

tion and receipt of copy thereof is hereby acknowl-

edged this 24th day of Jan., 1911.

(Signed) AETHUR FRAME,
Attorneys for Plaintiff.
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[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. Jan. 25, 1911. C. C. Page,

Clerk. By E. M. Stanton, Deputy.

Thereafter and on the 30th day of January, 1911,

the said motion, as amended, for the discharge of the

defendant from arrest and the motion for an order

amending the Judgment came on regularly for hear-

ing before the above-entitled court, whereupon the

following proceedings were had

:

Counsel for defendant read the Motion for Order

amending judgment; the Motion for Discharge of

Defendant from Arrest, the Amended Motion for

Discharge of Defendant from Arrest, and introduced

the following evidence and material without objec-

tions being made thereto by counsel for plaintiff:

[7]

[Title of Court and Cause.]

Complaint.

Plaintiff complains of defendants and for cause

of action alleges:

I.

That between the 22d day of January, 1910, and

the 1st day of April, 1910, the above-named plaintiff

hauled from Alder and Cripple Creeks to Ready

Bullion Creek, five hundred forty-seven cords of

wood the property of above-named defendant.

That it was agreed between the said plaintiff and

the said defendant that the plaintiff should receive

for his services in so hauling said wood the sum of

Four Dollars and Fifty Cents ($4.50) per cord.

II.

That the defendant, by virtue of said services of
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plaintiff became indebted to said plaintiff in the sum

of Twenty-four Hundred Sixty-one and 50/100

($2461.50) Dollars, which sum the said defendant

agreed to pay.

III.

That said sum is now due, owing and payable from

said defendant to said plaintiff, and the said defend-

ant fails and refuses to pay the same, although re-

quested so to do.

Wherefore plaintiff asks judgment of the Court

for the sum of $2461.50 and his costs and disburse-

ments herein.

JOHN L. McGINN and

ARTHUR FRAME,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—^ss.

I, Frank J. Porter, being first duly sworn on oath,

depose and say : That I am the plaintiff named in the

annexed complaint in the above-entitled action; that

I have heard the said complaint read and know the

contents thereof, and believe the same to be true.

FRANK J. PORTER.

Subscribed and sworn to before me, the 16th day

of June, 1910.

ARTHUR FRAME,
Notary Public in and for the District of Alaska. [8]

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. June 17, 1910. E. H.

Mack, Clerk. By Geo. F. Gates, Deputy.
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[Endorsed] : January 30, 1911, used and read in

hearing on motion to discharge defendant from ar-

rest and to amend judgment marked at defendant's

request. C. C. Page, Clerk. E. M. Stanton, Deputy.

[9]

[Title of Court and Cause.]

Affidavit in Arrest of Bail.

Frank J. Porter, being first duly sworn, on oath

deposes and says

:

"That he as plaintiff has commenced an action in

the above-entitled court, the object and purpose of

which is to recover a judgment against the defendant

Alex Mitchell, for the sum of Two Thousand Four

Hundred and Sixty-one Dollars and Fifty Cents

(2461.50) on a claim for services rendered by plain-

tiff for and on behalf of defendant between the 22d

day of January, 1910, and the first day of April,

1910, whereby said defendant became indebted to the

said plaintiff in the sum of $2461.50, which amount

defendant agreed to pay

;

That the defendant, Alex Mitchell, is about to re-

move from the District of Alaska, to come point or

points unknown to plaintiff, without said Territory

of Alaska, with intent to defraud his creditors,

especially this affiant; and that said defendant has

disposed of all of his property in the District of

Alaska, and converted the same into money, with

intent to defraud his creditors, especially this

affiant.
'

'

FRANK J. PORTER.
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Subscribed and sworn to before me this 17th day

of June, A. D. 1910.

[Seal] ARTHUR FRAME,
Notary Public in and for the Territory of Alaska,

[Endorsed] : Filed in open court, Jun. 17, 1910.

Dist. Court, Ter. Alaska, 4th Div. E. H. Mack,

Clerk, By E. A. Henderson, Deputy.

[Endorsed] : January 30, 1911, used and read dur-

ing hearing on motions to discharge defendant from

arrest and to amend judgment marked at defendant's

request by order of Court. C. C. Page, Clerk. E.

M. Stanton, Deputy. [10]

[Title of Court and Cause.]

Writ of Arrest.

United States of America,

Territory of Alaska,—ss.

The President of the United States of America to

Marshal of the Fourth Judicial Division of

Alaska:

WHEREAS, the plaintiff in the above-entitled ac-

tion on the 16th day of June, 1910, did commence

an action in said Court for the purpose of recover-

ing the sum of Two Thousand Four Hundred and

Sixty-one Dollars and Fifty Cents ($2,461.50) from

the defendant

AND WHEREAS, in said action the plaintife has

filed the necessary affida^dt and undertaking, and

has procured an order for the arrest of the defend-

ant Alex Mitchell, as provided for in Chapter 12,

page 164 of Carter's Annotated Alaskan Code;
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YOU ARE THEREFORE DIRECTED to arrest

the said Alex Mitchell where^ver he may be found

in said District and hold him to bail in the

sum of Two Thousand Five Hundred Dollars

($2,500); and in default of such bail to keep

him in your custody until discharged by

law and return this Writ into this Court with your

doings endorsed thereon, whenever required by the

plaintiff at any time before the defendant may be

arrested or afterwards, whenever the defendant has

been discharged from the arrest on bail or otherwise.

WITNESS MY HAND and the seal of this court

hereunto af&xed this 17th day of June, A. D. 1910.

[Seal] (Signed) THOMAS R. LYONS,
Judge.

[Title of Court and Cause.]

WRIT OF ARREST.
I, H. K. Love, U. S. Marshal, 4th Division, Dis-

trict of Alaska, hereby certify and return that I re-

ceived the within writ of arrest on the 17th June,

1910, and that on the 18th June, 1910, arrested the

within named defendant Alex Mitchell, and brought

him to Fairbanks, Alaska, on the 25th June, 1910.

Marshal's Fees: $6.00.

Marshal's Expense, $

H. K. LOVE,
U. S. Marshal.

Per F. W. Wright,

Office Deputy U. S. Marshal.

Nulato.
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[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. June 27, 1910. E. H.

Mack, Clerk. By G. F. Gates, Deputy. [11]

[Endorsed] : 4th Div. Dist. of Alaska. Received

Jun. 17, 1910. Office of U. S. Marshal, Fairbanks,

Alaska. Marshal's Docket No. 3042. Writ Dock-

eted June 17, 1910. Return Docketed .

[Endorsed] : January 30, 1911, used and read

during hearing on motion to discharge defendant

from arrest and to amend judgment. Marked at

defendant's request by order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy.

On June 25, 1910, the defendant was discharged

on bail and thereafter his bondsmen surrendered

him into the custody of the United States Marshal

and his bail exonerated. [12]

[Title of Court and Cause.]

Motion for Order Discharging Writ of Arrest.

To the Honorable PETER D. OVERFIELD, Judge

of the Above-entitled Court, to Frank J. Porter,

Plaintiff, and to John L. McGinn and Arthur

Frame, Esqs., his attorneys:

Comes now the defendant and applies to the

above-entitled court for an order vacating the writ

of arrest and discharging the defendant and his

bondsmen from any liability thereunder.

This motion is made upon the notice of motion

filed herewith and upon the affidavit of the defend-

ant, and upon the deposition of Peter Vachon, on

file herein.

August 23, 1910.

McGOWAN & CLARK,
Attorneys for Defendant.
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[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4tli Div. Aug. 24, 1910. C. C. Page,

Clerk. By E. A. Henderson, Deputy. [13]

[Title of Court and Cause.]

Notice of Motion [for Order Vacating Writ of

Arrest].

To Messrs. Frank J. Porter, Plaintiff, John L. Mc-

Ginn and Arthur Frame, His Attorneys:

You, and each of you, will please take notice that

the defendant will, on Saturday, August 27, 1910,

at the hour of ten o'clock A. M. or as soon thereafter

as counsel can be heard, move the court, at the court-

house in the Town of Fairbanks, for an order vacat-

ing the writ of arrest imder which the defendant

above named was arrested and discharging the de-

fendant from custody and discharging his bondsmen

from any liability and setting aside and rendering

null and void all proceedings heretofore had by the

plaintiff to cause the arrest of said defendant.

This motion will be made upon the formal notice

of motion filed herewith and upon the affidavit of

the defendant hereto attached, and made part

hereof, and upon the deposition of Peter Vachon on

file in this action.

August 28, 1910.

McGOWAN & CLARK,
Attorneys for Defendant.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 24, 1910. C. C. Page,

Clerk. By E. A. Henderson, Deputy. [14]
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[Title of Court and Cause.]

Affidavit of Alex Mitchell.

Uuited States of America,

Territory of Alaska,—ss.

ALEX MITCHELL, being first duly sworn, de-

poses and says:

I am the defendant above named. In January,

1910, I was the owner of a certain lot of firewood,

4-foot length, situate on Alder & Cripple Creeks, and

at that time I had over six hundred (GOO) cords of

wood. I entered into an agreement with Sand-

strom, Olson, Gillis and Gaidos, copartners engaged

in mining on Number three (3) Ready Bullion

Creek, Fairbanks Recording District, Territory of

Alaska, to sell to them said wood at Two and 50/100

DoUars ($2.50) per cord, subject to the following

conditions: that said wood was to be paid for early

in May, 1910, but the title thereto should remain in

me until it was paid for. Thereafter the parties to

whom I agreed to sell said wood caused same to be

transported by one F. J. Porter to the groimd where

they were carrying on mining operations; and in

order to avoid any question about my title to the

wood, when Sandstrom et al. failed in their mining

operations, they gave me a bill of sale, and I took

possession of same and sold it for the sum of

Eighteen Hundred Dollars ($1,800.00), which in-

cluded the original purchase price as agreed by

Sandstrom et al., and the expense I had been to in

looking after said wood and obtaining a purchaser.

Thereafter, I started down river on my w^ay to my
home in Greece and was arrested and brought back
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to Fairbanks on the claim of F. J. Porter, who

claimed I was indebted to him in the sum of Twenty-

four Hundred Sixty-one and 50/100 Dollars

($2,461.50). I am not indebted to said Porter in any

sum whatsoever. I never contracted with him to

haul the wood, I had nothing to do with the hauling

of the wood, never agreed in writing or otherwise to

pay him any sum due and owing to Sandstrom et al.,

and am not liable for the amount of his claim, or

any part or portion thereof. I am informed and

believe, and so allege that on January 22, 1910,

Sandstrom, Olson, Gillis and Gaidos entered into a

certain written agreement with F. J. Porter for the

hauling of the haulmg of the wood I had sold to

them, at the rate of Four and 50/100 Dollars ($4.50)

per cord, which said agreement was in words and

figures as follows, to wit:

"THIS AGREEMENT, made in duplicate this

22d day of January, A. D. 1910.

BETWEEN Sandstrom, Olson, Gillis & Gaidos,

co-partners, Miners, operating 3 Ready Bullion

Creek, in the Fairbanks Recording District, Terri-

tory of Alaska, Parties of the First Part.

AND Frank J. Porter, of Fairbanks, Alaska,

Party of the second part:

—

WITNESSETH:—That the parties of the first

part are to supply the said Porter with 1,000 cords

of four-foot wood for Transportation from ^Vlder

and Cripple Creeks to the claim being operated by

the parties of the first part on Ready Bullion Creek.

And the parties of the first part agree to pay the

party of the second part for the said hauling the
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price of Four and one-half Dollars ($4.50) per cord

of [15] 128 cu. feet.

Party of the second part agrees to pile the wood

8 ft. high so that the same can be accurately

measured.

The parties of the first part agrees to supply the

wood so to be hauled, up to the said amount of 1,000

cords, in such quantities as the party of the second

part may desire, and the party of the second part

agrees to commence the hauling of same on or before

February 1st, 1910, and to continue until the same

is all hauled, agreeing to have the entitle quantity

aU delivered on Ready Bullion Creek before the

trails break up and the snow goes off.

The parties of the first part are to pay the party

of the second part, or his order, as follows:—as much

as possible at each clean-up after commencing sluic-

ing and the full amount due second party for said

hauling to be paid on or before 1st July, 1910.

IN WITNESS WHEREOF the parties hereto

have hereunto set their hands and seals this 22d day

of January, A. D. 1910.

(Signed) GEO. GAIDES.
D. eiLLIS.

G. SANDSTROM.
F. J. PORTER.

Signed, sealed and delivered in the presence of:

EDW. SANDSTROM.
EDW. J. HIGNEY.

Sandstrom, Gillis, Gaidos & Co.,

Ready Bullion Creek.

Please pay to the order of Vachon & Sterling,
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Fairbanks, all sums of money due me under above

contract, as the same become due, and charge to my
account.

(Signed) F. J. PORTER.
ACCEPTED, payable to Vachon te Vaehou &

Sterling.

GAIDES, GILLIS CO.

Said F. J. Porter was an employee of Sandstrom

et al., and not of myself, and long prior to the time

the above-entitled action was instituted said Porter

assigned all his claim in and to the above-entitled

account to Vachon & Sterling who were the owners

of said account, upon the date said suit was insti-

tuted, and said Porter had no interest whatsoever

in said account, or any part thereof and is not the

real party in interest and has no claim whatsoever

against me. I never in writing or otherwise agreed

to pay to Porter, or to Vachon & Sterling, for the

hauling of said wood and never obligated myself to

pay said indebtedness so contracted by Sandstrom et

al., founded upon said written agreement above set

forth and am not now liable for said debt and am
not now [16] indebted to the plaintiff above

named, or his assigns, in any sum whatsoever. My
arrest was wrongful and I have been greatly dam-

aged thereby, have been detained in Fairbanks

against my will and expect to return to my home in

Greece. I am sixty-three (G3) 3'ears of age and do

not desire to go out over the trail, but am desirous

of going outside by steamboat. I had my ticket

purchased clear through to Seattle and was on my
way to Seattle when arrested and brought back, on
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or about June 22, 1910, and have been detained here

under great expense ever since said time. I am at

present out on bail and am unable to leave Alaska

unless the writ of arrest is discharged.

ALEX MITCHELL.

Subscribed and sworn to before me this August 23,

1910.

[Seal] JOHN A. CLARK,
Notary Public in and for the Territory of Alaska.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 24, 1910. C. C. Page,

Clerk. By E. A. Henderson, Deputy.

[Endorsed] : Receipt of a cop}^ and due service

of the within motion, afiidavit, and notice acknowl-

edged this August 23, 1910.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsed] : January 30, 1911, used and read in

hearing on motion to discharge defendant from ar-

rest and to amend judgment. Marked at defend-

ant's request by order of Court. C. C. Page, Clerk.

E. M. Stanton, Deputy.

[Title of Court and Cause.]

Minute Order Denying Motion to Discharge Writ of

Arrest.

General August, 1910, Term—Friday, Sept. 2, 1910.

17th Court Day.

Now^, on this day this cause came on for hearing

upon the motion of the defendant for an order to

discharge the Writ of Arrest—theretofore issued
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herein. McGinn & Sullivan appearing for plaintiff,

McGowan & Clark for Defendant, and after are;u-

ment had and the Court ])ein<r fully advised in the

premises, denies said motion. [17]

[Title of Court and Cause.]

Amended Complaint.

*'Comes now the above-named plaintiff and by

leave of Court first had and obtained, files this his

Amended Complaint, and for cause of action alleges

:

I.

That upon the 22d day of February, 1910, the

plaintiff entered into an agreement with George

Gaidos, D. Gillis, E. Sandstrom and Olson,

mining copartners, doing business under the firm

name and style of Sandstrom, Gaidos, Gillis & Com-

pany, wherein and whereby said plaintiff agreed to

haul for the said copartnership one thousand cords

of four-foot wood from Alder and Cripple Creeks, in

the Fairbanks Recording District, to the claim being

operated by said copartners on Ready Bullion Creek,

for the agreed price of Four Dollars and Fifty Cents

($4.50) per cord of 128 cubic feet.

n.

That pursuant to said agreement the plaintiff

hauled for said copartnership upon their said claim

on Ready Bullion Creek about five hundred and

fifty cords of four-foot wood, when it was nuitually

agreed between the plaintiff and said copartnership,

that on account of financial difficulties that said co-

partnership was involved with some of its creditors

at said time, that he, the said plaintiff, need not haul

any more wood imder and by virtue of said contract,
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and that the said copartnership was then indebted

to him for hauling said wood in the sum of Two
Thousand Four Hundred and Sixty-one Dollars and

Fifty Cents ($2,461.50).

ni.

That shortly after plaintiff ceased to haul said

wood as above set forth, and on or about the first

day of March, 1910, the plaintiff, who was then on

Engineer Creek, was informed that said copartner-

ship was in financial difficulties and immediately

proceeded to Ready Bullion Creek to see the mem-
bers of said copartnership, and when there met the

defendant herein and told him that he had been in-

formed of the financial difficulties of the said copart-

nership and that he was going to see the members

thereof and that if they failed to pay him, that he

was going to hold the wood, which was then in his

possession on Ready Bullion Creek, by virtue of a

lien he claimed for hauling the same thereto, or that

he would attach all of said copartners' right, title

and interest in said wood and sell the same at pub-

lic sale. That the defendant then informed the

plaintiff that he had a claim against said wood to the

amount of One Thousand Three Hundred and Sev-

enty-five Dollars ($1,375.00), being the price that

said copartnership had agreed to pay him for said

wood at the rate of Two Dollars and Fifty Cents

($2.50) per cord.

IV.

That at said time there was still remaining upon

said claim about four hundred and fifty cords of the

wood hauled by [18] plaintiff, and that the said
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defendant declared to said plaintiff that it was of

sufficient value to pay the defendant the Two Dol-

lars and Fifty Cents ($2.50) for each and every

cord upon said claim and the Pour Dollars and Fifty

cents ($4.50) per cord due plaintiff from said co-

partnership for hauling the same, and that the de-

fendant then and there undertook and agreed with

the plaintiff that if he, said plaintiff, would not seek

to dispose of the said wood and the said property

by virtue of his lien, or bring legal proceedings to

enforce his claim against the same and not involve

the said wood in litigation, and release the said co-

partnership of their indebtedness to him, that he,

the said defendant, would procure a Bill of Sale from

said copartnership and take the title of said wood

in his own name and sell and dispose of the same, and

that he would paj^ to the plaintiff' for each and every

cord then remaining upon said claim and which had

been hauled by said plaintiff, the sum of Four Dol-

lars and Fifty Cents ($4.50) per cord, and the said

defendant at said time further agreed that he w^ould

not sell any of said wood for less than Eight Dol-

lars ($8.00) per cord, and said defendant further

stated to said plaintiff that he, said defendant, had

one hundred and seventy cords of wood in the hills,

and that said defendant would pay to said plaintiff

any balance of the said sum of Two Thousand

Four Hundred Sixty-one Dollars and Fifty Cents

($2461.50) due said plaintiff, after the sale of the

said wood on Ready Bullion Creek, and said defend-

ant further agreed with said plaintiff that if at any

time said defendant desired to get the money coming
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to him from the sale of said wood from said copartner-

ship, that he would give to said plaintiff the privilege

of purchasing all of said wood before offering the

same to any other person for sale, by paying to him,

the said defendant, the amount of his claim, to wit:

the sum of One Thousand Three Hundred Seventy-

five Dollars ($1375,00), and the said plaintiff agreed

with said defendant whenever said defendant should

ask it, to pay to him, said defendant, the amount of

his claim, to wit: the sum of One Thousand Three

Hundred and Seventy-five Dollars ($1375).

V.

That in pursuance of said agreement the said plain-

tiff released said copartnership from their obliga-

tions to said plaintiff, and agreed with said defend-

ant that he would not attempt to dispose of the said

wood, and that he would not institute any legal pro-

ceedings in any Court involving said wood in litiga-

tion, and that thereupon the said copartnership ex-

ecuted to said defendant a Bill of Sale conveying

to him all their interest in said wood and the said

defendant agreed to pay to said plaintiff the amount

coming to him from said copartnership for hauling

said wood.

yi.

That thereafter and without the knowledge or

consent of this plaintiff, said defendant sold and

disposed of said wood and by reason thereof be-

came indebted to said plaintiff in the sum of Two
Thousand Four Hundred Sixtj^-one Dollars and

Fifty Cents ($2461.50), which amount the said de-

fendant has refused and neglected to pay.
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WHEREFORE, plaintiff asks jiidp^ment of the

Court for the sum of Two Thousand Four Hundred

Sixty-one Dollars and Fifty Cents ($2461.50), besides

his costs and disbursements.

(Signed) JOHN L. McGINN and

ARTHUR FRAME,
Attorneys for Plaintiff. [19]

United States of America,

District of Alaska,—ss.

I, Frank J. Porter, being first duly sworn on oath,

depose and say: That I am the plaintiff named in

the annexed Complaint in the above-entitled action;

that I have heard the said Complaint read and know

the contents thereof, and believe the same to be true.

(Signed) FRANK J. PORTER.

Subscribed and sw^om to before me this 22d day of

October, 1910.

[Seal] (Signed) ARTHUR FRAME,
Notary Public in and for the District of Alaska.

[Endorsed]: Service of a copy of the foregoing

Amended Complaint admitted this 22d day of Oc-

tober, 1910.

(Signed) McGOWAN & CLARK,
Attorneys for Defendant.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. October 24, 1910. C. C.

Page, Clerk.

[Endorsed] : January 30, 1911, used and read dur-

ing hearing on motions to discharge defendant from

arrest and to amend judgment. Marked at defend-
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ant's request and by order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy. [20]

[Title of Court and Cause.]

Verdict.

We, the Jury, duly empanelled and sworn in the

above-entitled case, find in favor of the plaintiff and

against the defendant, and find that the defendant

is indebted to the plaintiff in the sum of Two Thou-

sand Four Hundred Sixty-one and 50/100 Dollars

($2461.50), and costs of court.

(Signed) H. W. ATWOOD,
Foreman.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. Oct. 28, 1910. C. C. Page,

Clerk.

[Endorsed]: January 30, 1911, used and read at

hearing on motions to discharge defendant from

arrest and to amend judgment. Marked at de-

fendant's request by order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy. [21]

[Title of Court and Cause.]

Judgment.

*'Be it remembered that the above-entitled action

came on for trial upon the 26th day of October, 1910,

the above-named plaintiff, Frank J. Porter appear-

ing in person, and by his attorneys John L. McGinn

and Arthur Frame, and the above-named defendant

Alex Mitchell, appearing in person and by his at-

torneys Messrs. McGowan & Clark ; a jury was duly

empanelled and sworn to try the issues of the case;
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evid^noe both oral and doriimontary was introduced

on behalf of both plaintiff and defendant, and the

jury, after hearing all testimony on behalf of both

parties, retired to consider of their verdict in said

matter, and after due deliberation, the said jury re-

turned into court, and announced their verdict in

favor of the plaintiff and against the said defendant

Alex Mitchell, and wherein the said jury found that

the said defendant was indebted to said plaintiff in

the sum of $2461.50, and that he was entitled to judg-

ment therefor, with costs, which said verdict was

accepted by the Court and filed in said cause ; there-

upon, within the time required by law, the said

defendant, by his attorneys, duly filed his motion for

a new trial on the ground, among other things, that

said verdict was excessive, and the Court having

taken said matter under advisement and having duly

considered the law and the evidence in regard to the

grounds set up in said motion for a new trial, and the

Court being of the opinion that the said verdict in

the view of all the evidence, was excessive and that a

new trial should be granted unless the said plaintiff

was willing to remit the amount of said verdict in

excess of $1800.00, and the Court having so an-

nounced his decision upon the 9th day of January,

1911, and the plaintiff then and there accepting the

same, and remitting to said defendant the amount of

said verdict in excess of $1800.00, and it therefore

appearing to the Court that the said plaintiff is en-

titled to a judgment against the said defendant Alex

Mitchell, in the sum of $1800.00;

IT IS THEREFORE ACCORDINGLY OR-
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DERED, ADJUDGED AND DECREED that the

said plaintiff, Frank J. Porter, have and recover of

and from the said defendant, Alex Mitchell, the sum

of $1800.00, with costs and disbursements herein in-

curred to be taxed by the Clerk and that execution

therefor may issue.

It further appearing to the Court that the defend-

ant, Alex Mitchell, has been provisionally arrested in

said action under the provisions of Chapter 12 of

Part IV, of the Code of Civil Procedure for the Dis-

trict of Alaska

;

IT IS FURTHER ORDERED that execution

may be issued against the person of the judgment

debtor after the return of execution against his prop-

erty unsatisfied in whole or in part.

Done in open court this 9th day of January, 1911.

(Signed) PETER D. OVERFIELD,
Judge.

A stay of execution for a period of five days, until

Monday, January 16, 1911, is hereby granted in the

above-entitled cause.

(Signed) PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 10, page 642. [22]

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. January 9, 1911. C. C.

Page, Clerk. By E. M. Stanton, Deputy.

[Endorsed] : January 30, 1911, used and read dur-

ing hearing on motions to amend judgment and to

discharge defendant from arrest. Marked at de-

fendant's request by Order of Court. C. C. Page,

Clerk. E. M. Stanton, Deputy.
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On November 22, 1910, the defendant was dis-

charged on bail and thereafter his bondsmen surren-

dered him into the custody of the United States Mar-

shal and his bail exonerated. [23]

[Title of Court and Cause.]

Affidavit of John A. Clark.

United States of America,

Territory of Alaska,—ss.

John A. Clark, being first duly sworn, deposes and

says: I am one of the attorneys for the defendant in

the above-entitled case.

That I have examined the records of the clerk of

the above-entitled court in the above-entitled cause,

and no execution has been issued by said clerk upon

the judgment made and entered in the above-entitled

action on the 9th day of January, 1911.

That I have examdned the records of the United

States Marshal, bearing upon the above-entitled

cause, and have ascertained that no execution has

been placed in the hands of the said United States

Marshal in the above-entitled cause, and that the only

authority, under which said United States Marshal is

holding defendant Alex Mitchell, is the original Writ

of Arrest issued out of the above-entitled court on

the 17th day of June, 1910.

That I participated in the trial of the above-

entitled action, and know that no special findings

were submitted to the jury trying said cause, and the

only issues submitted to said jury for its decision was

as to whether or not the defendant above-named was

indebted to plaintiff above-named on the cause of
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action alleged in i)laintiff's Amended Complaint, on

file in the above-entitled action, and the only finding

by said jury was on said issue of indebtedness, as ap-

pears by verdict of said jury on file in said cause, and

recorded in the journal of the court's proceedings of

the 28th day of October, 1910.

(Signed) JOHN A. CLARK.
Subscribed and sworn to before me this 24th day

of January, 1911.

[Seal] (Signed) H. B. PARKIN,
Notary Public in and for the Territory of Alaska.

[Endorsed] : Service of within affidavit and re-

ceipt of copy thereof acknowledged this 25th day of

January, 1911.

(Signed) ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Division. Jan. 25, 1911. C. C. Page,

Clerk. By E. M. Stanton, Deputy.

[Endorsed] : January 30, 1911, used and read on

hearing on motions to discharge defendant from ar-

rest and to amend judgment; marked at defendant's

request by Order of the Court. C. C. Page, Clerk.

E. M. Stanton, Deputy. [24]

Thereupon counsel for the defendant announced

that he had no further evidence or material to offer,

and counsel for plaintiff announced that he had no

evidence or material to offer, whereupon the hearing

of said motions, so far as the introduction of testi-

mony was concerned, was closed.

Respective counsel thereupon proceeded with their

arguments and said motions were submitted to the
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Court upon the material aforesaid, the arguments of

the eomisel, and briefs thereafter to be filed; there-

after respective counsel duly submitted their briefs,

and the Court on the 11th day of February, 1911,

filed its opinion, and thereupon entered its order

denying both of said Motions without prejudice to

renewal, which order is as follows, to wit :

[Title of Court and Cause.]

[Order Denying Motion to Strike and Motion for

Discharge of Defendant from Arrest.]

"The Court having heretofore heard argument

upon the motion of the defendant herein for the dis-

charge of the defendant from arrest and on the mo-

tion for an order striking certain paragraphs from

the judgment of the Court, heretofore rendered and

filed herein, and the Court now^ being fully and duly

advised in the premises reads his opinion on said

motions

;

NOW, THEREFORE, IT IS ORDERED that

the said motion of the defendant to strike certain

paragraphs from the judgment of the Court hereto-

fore entered herein be and the same is hereby denied

and the motion of the defendant for the discharge of

said defendant from arrest be and the same is hereby

denied, without prejudice to renewal, to which ruling

and order of the Court defendant excepts and excep-

tion is allowed.

Done in open court at Fairbanks, Alaska, this 11th

day of February, 1911.

(Signed) PETER D. OVERFIELD,
District Judge."

Entered in Court Journal No. 10, page 714.
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[Endorsed] : Filed in the District Court, Territory

of Alaska, 4tli Division. Feb. 11, 1911. C. C. Page,

Clerk. By E. M. Stanton, Deputy.

To which order and the whole thereof the defend-

ant duly entered his exception, which exception was

then and there duly allowed by the Court: Now,

therefore, comes the defendant and tenders this his

Bill of Exceptions to the Order denying the defend-

ant's motion [25] for discharge from arrest, and

his motion to amend the judgment, and prays that

the same may be settled, allowed and signed by the

Court, and made a part of the record in this cause,

according to the law, usage and practice of this court.

Dated Fairbanks, Alaska, February 21st, 1911.

McGOWAN & CLARK,
Attorneys for Defendant. [26]

[Stipulation Re Bill of Exceptions.]

IT IS HEREBY STIPULATED that the forego-

ing Bill of Exceptions has been duly served and filed

within the time required by law, and that the same

may be settled and allowed by the Court as the BiU

of Exceptions to be used on the appeal from the Order

denying defendant's motion to be discharged from

arrest and denying his motion to amend the judg-

ment.

Dated February 25, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

McGOWAN & CLARK,
Attorneys for Defendant.
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[Title of Court and Cause.]

Order Settling and Allowing Bill of Exceptions.

[Jnited States of America,

Territory of Alaska,—ss.

On this 2^5th day of Febuary, 1911, the above-

named defendant, by his attorneys, duly presented

in open Court the foregoing Bill of Exceptions, in

the above-entitled action, in the presence of Arthur

Frame, Esq., one of the attorneys for the plaintiff,

for settlement and allowance in the manner pre-

scribed by law and the practice of this Court; and

it appearing to the Court that said Bill of Exceptions

was duly served and filed herein within the time

allowed by law, and the same is true and correct in

all respects, and contains all the material, testimony,

evidence and exhibits, or other proof whatsoever in-

troduced by either party upon the hearing of the

motions for discharge from arrest and to amend the

judgment, now, therefore,— [27]

IT IS ORDERED AND ADJUDGED that said

Bill of Exceptions be and the same is hereby allowed

and signed as the Bill of Exceptions to the Order re-

ferred to, and is ordered to be made a part of the

records in said cause.

Done in open court this 25th day of Feby., 1911.

PETER D. OVERFIELD,
District Judge.

Entered in Court Journal No. 10, page 764.

Service admitted this 23d day of February, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.
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[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Bill of Exceptions. Filed in the Dis-

trict Court, Territory of Alaska, 4th Div. Mar. 1,

1911. C. C. Page, Clerk. By G. F. Gates, Deputy.

McGowan & Clark, Attorneys at Law, Fairbanks,

Alaska, Attorneys for Defendant. [28]

[Title of Court and Cause.]

Assignment of Errors.

Comes now the defendant in the above-entitled

cause, being the defendant in error, and assigns the

following errors as having been committed by the

above-entitled court on the hearing of those two cer-

tain motions made by the defendant

—

(a) MOTION FOE DISCHARGE OF
THE DEFENDANT FROM ARREST, as

amended by the Amended Motion for Discharge

of the Defendant from Arrest, and

(b) MOTION FOR ORDER AMENDING
JUDGMENT;

both of which motions were made and heard after

Judgment had been entered, and which said errors

the said defendant intends to and does rely upon in

his Writ of Error to be prosecuted to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California.

I.

The Court erred in refusing to amend the judg-

ment rendered in the above-entitled action on the 9th
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day of January, 1911, by striking therefrom the fol-

lowing part thereof:

"It further appearing to the Court that the

Defendant Alex Mitchell has been provisionally

arrested in said action under the provisions of

Chapter 12 of Part IV, of the Code of Civil Pro-

cedure for the District of Alaska

;

IT IS FURTHER ORDERED that execu-

tion may be issued against the person of the

judgment debtor after the return of execution

against his property unsatisfied in whole or in

part"

for the reason that said part of the Judgment was not

justified by the verdict of the jury rendered in the

above-entitled action, and was entered in the Judg-

ment without w^arrant or authority of law.

II.

The Court erred in refusing to grant defendant's

motion for order amending judgment by striking

out the part referred to in assignment of error No. 1,

for the reason that the issue of fraud [29] was not

raised by the pleadings in the action, nor tried by the

jury or the Court, and therefore the part of the Judg-

ment, ordering execution to be issued against the per-

son of the judgment debtor was without warrant or

authority of law, and w^as void.

III.

The Court erred in refusing to grant the motion

for discharge of defendant, for the reason that the

affidavit for arrest of the defendant, filed in said ac-

tion, was insufficient to justify the Court in issuing a

Writ of Arrest against defendant in this, that the
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same failed to show that the plaintiff had a sufficient

cause of action against defendant.

IV.

The Court erred in denying defendant's Motion, as

amended, for the discharge of the defendaht from

arrest, for the reason that the defendant was arrested

and held in custody without any legal right, warrant

lOr process of law in this, that the affidavit filed by

plaintiff, upon which the Writ of Arrest was issued,

was insufficient to justify the Court in ordering the

defendant arrested, inasmuch as the said affidavit

failed to show

—

(a) That the plaintiff had a sufficient cause

of action against the defendant.

(b) That the defendant was about to remove

from the District of Alaska, with intent to de-

fraud his creditors or that he had disposed of his

property with intent to defraud his creditors;

the averments contained in said affidavit alleged

that the defendant was about to remove from the

District of Alaska with intent to defraud his

creditors, and had disposed of all of his prop-

erty, and converted the same into money with

intention to defraud his creditors,—^which aver-

ments were conclusions of law and not of fact,

and said affidavit failed to set forth any facts

or particulars, which would justify the Court in

finding.

V.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that there was a vari-

ance between the original Complaint, as filed in said



Frank J. Porter. 30

action, upon \Yhich the defendant was arrested, and

the Amended Complaint, which was subsequently

filed in said action, and upon which the action was

finally tried, and that said plaintiff by filing said

Amended Complaint, in which he changed his cause

of action, abandoned his original cause of action as

well as the cause for arrest.

VI.

The Court erred in refusing to discharge defend-

ant from arrest, for the reason that the issues of

fraud, set out in the affidavit of arrest, were not al-

leged in either the original or the Amended Com-

plaint, and that said issues of fraud were not sub-

mitted to the jury or to the Court at the trial of the

action, or at any other time.

VII.

The Court erred in refusing to discharge defend-

ant from arrest for the reason that the issue as to

whether or not the defendant [30] was about to

remove from the District of Alaska, with intent to

defraud his creditors, and as to whether or not the

defendant had disposed of all of his property in the

District of Alaska, with intent to defraud his cred-

itors, was not submitted to the jury for its deter-

mination, nor were said issues passed upon by the

Court.

VIII.

The Court erred in denying defendant's motion for

discharge from arrest, for the reason that it ap-

peared, upon the hearing of the said motion, that

there was not sufficient cause to allow the Writ of

Arrest, and that defendant had good cause, which
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would entitle him to be discharged on habeas corpus.

IX.

The Court erred in denying the defendant 's motion

to be discharged from arrest for the reason that it

appeared, at the hearing of said motion, that the de-

fendant was held without due or any sufficient pro-

cess of law.

Wherefore the defendant prays that the order

made and entered by the above Court on the 11th day

of February, 1911, denying the motion of defendant

of his discharge from arrest, and the motion of de-

fendant to amend the Judgment, may be reversed,

and that he be allowed all things that he has lost

thereby.

McGOWAN & CLARK,
Attorneys for Defendant.

Service of the within Assignment of Errors ad-

mitted this 16th day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Fourth Division. Frank J. Porter,

Plaintiff, vs. Alex Mitchell, Defendant. Assignment

of Errors. Filed in the District Court, Territory of

Alaska, 4th Div. Mar. 16, 1911. C. C. Page, Clerk.

E. M. Stanton, Deputy. McGowan & Clark, Attor-

neys at Law, Fairbanks, Alaska, Attorneys for De-

fendant. [31]
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[Title of Court and Cause.]

Petition for Writ of Error.

The defendant, Alex Mitchell, in the above-entitled

cause feeling himself aggrieved by the Order made

and entered in the above-entitled cause, by the above-

entitled court, on the 11th day of February, 1911,

wherein and whereby the above court denied the de-

fendant's Motions to amend the Judgment, and to

discharge defendant from arrest, comes now Messrs.

McGowan & Clark, his attorneys, and petitions this

Court for an Order, allowing said defendant to pro-

cure a Writ of Error to the Honorable Circuit Court

of Appeals for the Ninth Circuit, at San Francisco,

California, according to the laws in that behalf made

and provided ; and

WHEREAS, the defendant has heretofore applied

to this Court for an order that he be admitted to bail,

pending the decision of the Court of Appeals, upon

the hearing of this Writ of Error, and the Court has

admitted defendant to bail in the sum of Twenty-five

Hundred Dollars ($2500), and the said defendant

has given satisfactory bail and has been discharged

from custody,

THEEEFOEE, now comes the defendant and

asks that an order be made, staying execution against

his person, pending the hearing of this Writ of

Error, upon the bail already furnished by defendant,

and also that an order be made fixing the amount of

security which the defendant shall give and furnish

upon said Writ of Error for costs, and that upon the

giving of such security all further proceedings in
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this court, as against the person of the defendant, be

stayed and suspended until the determination of said

Writ of Error by the United States Circuit Court of

Appeals for the Ninth Circuit, and your petitioner

will ever pray, etc.

McGOWAN & CLARK,
Attorneys for Defendant.

Service of the within Petition admitted this 16th

day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Petition for Writ of Error. Filed in

the District Court, Territory of Alaska, 4th Div. C.

C. Page, Clerk. By E. M. Stanton, Deputy. Mc-

Gowan & Clark, Attorneys at Law, Fairbanks,

Alaska, Attorneys for Defendant. [32]

[Title of Court and Cause.]

Order Allowing Writ of Error and Fixing Amount
of Bond.

Upon motion of Messrs. McGowan & Clark and the

filing of petition for Writ of Error and Assignment

of Error.

IT IS ORDERED that the Writ of Error be and

the same is allowed to have reviewed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California, the Order hereto-

fore entered herein on the 11th day of February,

1911, denying defendant's Motions to amend the
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Judgment and to discharge defendant from arrest,

and that the amount of bond on said writ of error

be and hereby is fixed at Two Hundred and Fifty

Dollars ($250), to cover the costs of defendant in

error

:

IT IS FURTHER ORDERED that pending the

hearing and determination of said Writ of Error

that the defendant be admitted to bail in the sum of

Twenty-five Hundred Dollars ($2500), in accord-

ance with the Order of this Court heretofore and on

the 27th day of February, 1911, already made and

entered, and that execution against the person of the

defendant be stayed pending the hearing of this Writ

of Error, upon the bail heretofore furnished by de-

fendant, and approved by this Court.

Dated March 16th, 1911.

PETER D. OVERFIELD,
Judge.

Entered in Court Journal No. 10, page 800.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion, Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Order Allowing Writ of Error and Fix-

ing Amount of Bond. Filed in the District Court,

Territory of Alaska, 4th Div. Mar. 16, 1911. C. C.

Page, Clerk. E. M. Stanton, Deputy. McGowan &

Clark, Attorneys at Law, Fairbanks, Alaska, Attor-

neys for Defendant.

Service admitted Mch. 16, 1911.

ARTHUR FRAME,
Of Attys. for Plff. [33]
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[Title of Court and Cause.]

Bond on Writ of Error.

Know All Men by These Presents, That we, Alex

Mitchell, as principal, and Martin Harrais and Alex-

ander Birabaum, as sureties, all of Chenoa, Alaska,

are held and firmly bound unto Frank J. Porter,

plaintiff above-named, in the sum of Two Hundred

and Fifty Dollars ($250), to be paid to the said

Frank J. Porter, the above-named plaintiff, his ex-

ecutors or administrators, to which payment well

and truly to be made, we bind ourselves and each

of us, jointh^ and severally, and our and each of

our successors, representatives and assigns firmly

by these presents.

Sealed with our seals and dated this 23d day of

March, 1911.

WHEREAS, the above-named defendant, Alex

Mitchell, has sued out a Writ of Error to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to reverse the Order made and entered in the

above-entitled cause by the District C^urt for the

Territory of Alaska, Fourth Division, on the 11th

day of February, 1911, denying the motion of the

defendant to strike certain paragraphs from the

Judgment of the Court, and the motion of the de-

fendant for his discharge from arrest. [34]

NOW, therefore, the condition of this obligation

is such that if the above-named defendant, Alex

Mitchell, shall prosecute said Writ of Error to effect

and answer all costs, if he shall fail to make good



Frank J. Porter. 45

his plea, then this obligation shall be void; other-

wise to remain in full force and virtue.

A. MITCHELL,
Principal.

MARTIN HARRAIS,
ALEXANDER BIRNBAUM,

Sureties.

United States of America, '

Territory of Alaska,—ss.

Martin Harrais and Alexander Bimbaum, being

first duly sworn, each for himself and not one for

the other, doth depose and say: I am a resident of

the Fairbanks Mining & Recording District, Terri-

tory of Alaska; I am not an attorney or counsellor-

at-law. United States Marshal or Deputy Marshal,

Clerk of the Court, or Officer of any of the Courts

of Alaska; that I am worth the sum of Two Hun-

dred and Fifty Dollars ($250 ) over and above all

my just debts and liabilities in property not exempt

from execution, situate in the Territory of. Alaska.

MARTIN HARRAIS.
ALEXANDER BIRNBAUM.

Subscribed and sworn to before me this 23 day of

March, 1911.

[Seal] WILLIAM J. FITZPATRICK,
U. S. Commissioner.

Approved this 23d day of March, 1911.

PETER D. OVERFIELD,
District Judge. [35]

[Endorsements] : No. 1504. In the Ignited States

District Court, Territory of Alaska, Fourth Divi-
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sion. Fi-ank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Bond on Writ of Error. Filed in the

District Court, Territory of Alaska, 4th Div. Mar. 23,

1911. C. C. Page, Clerk. By E. M. Stanton, Deputy.

McGowan & Clark, Attorneys at Law, Fairbanks,

Alaska, Attorneys for Defendant. [36]

[Title of Court and Cause.]

Writ of Error [Original].

United States of America,

Territory of Alaska,—ss.

The President of the United States of America, to

the Honorable PETER D. OVERFIELD, Judge

of the District Court for the Territory of Alaska,

Fourth Division, Greeting:

Because in the record and proceedings, as also in

the rendition of an Order, dated February 11, 1911,

denying defendant's motions to strike certain para-

graphs from the judgment in this cause, and to dis-

charge the defendant from arrest, which is in the

said District Court, before you, between Frank J.

Porter, plaintiff, and Alex Mitchell, defendant, a

manifest error has happened, to the great prejudice

and damage of said defendant Alex Mitchell, as is

said and appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf DO
COMMAND YOU if said order be therein given,

that then under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with

all things concerning the same to the Justices of the
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United States Circuit Court of Appeals for the

Ninth Circuit, in the City and County of San Fran-

cisco, in the State of California, together with this

Writ, so as to have same at said place in said Cir-

cuit, on the 21st day of April, [37] 1911, that the

records and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct those errors what

of right and according to the laws and customs of

the United States should be done.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States this 23d day of March, 1911.

Attest my hand and seal of the District Court for

the Territory of Alaska, Fourth Judicial Division,

at the Clerk's office at Fairbanks, Alaska, on the day

and year last above written.

C. C. PAGE,
Clerk of the District Court of the Territory of

Alaska, Fourth Division.

Allowed this 23d day of March, 1911.

[Seal] PETER D. OVERFIELD,
Judge.

Service of the within Writ of Error admitted this

23d day of March, 1911.

ARTHUR FRAME,
Of Attorneys for the Plaintiff. [38]

[Endorsed] : No. 1501. In the United States Dis-

trict Court, Territory of Alaska, Fourth Division.

Frank J. Porter, Plaintiff, vs. Alex Mitchell, De-

fendant. Writ of Error. Filed m ^ District

Court, Tcrriton^ ef Alaska, 44h IH¥t Mm^ ^
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Mm-r Or Or l^ftgi- Okfkr % E, Mr StantOIl,

l)q)iity. [39]

[Title of Court and Cause.]

Citation on Writ of Error [Original].

United States of America,

Territory of Alaska,—ss.

The President of the United States to Frank J.

Porter, and to Messrs. McGinn and Frame, His

Attorneys, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City

and County of San Francisco, in the State of Cali-

fornia, within thirty (30) days from date of this

writ, pursuant to the Writ of Error filed in the

Clerk's Office of the District Court of the Territory

of Alaska, Fourth Division, wherein Alex Mitchell

is plaintiff in error, and you are defendant in error,

to show cause, if any there be, why the order men-

tioned in said Writ of Error should not be corrected,

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable EDWARD D. WHITE,
Chief Justice of the Supreme Court of the United

States of America this 23d day of March, 1911, and

of the independence of the United States one hun-

dred and thirty-fifth.

[Seal] PETER D. OVERFIELD,
Judge in the District Court, Territory of Alaska,

Fourth Division.
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Service of the within admitted this 23d day of

March, 1911.

ARTHUR FRAME,
Of Attorneys for the Plaintiff. [40]

[Endorsed] : No. 1504. In the United States Dis-

trict Court, Territory of Alaska, Fourth Division.

Frank J. Porter, Plaintiff, vs. Alex Mitchell, De-

fendant. Citation on Writ of Error. Filed m tbe

District Court, Torritorv ef Alaska, 4tk i^ivr Mar.

^4044t OrGvPft^Giefkr By fe M. Stanton,

Deputy. [41]

[Title of Court and Cause.]

Order Extending Time to Perfect Appeal.

It appearing to the Couii; that it is necessary,

owing to the gi^eat distance from Fairbanks, Alaska,

to San Francisco, California, and the slow and un-

certain communications between said places, that

an order extending the time in which to docket the

above-entitled cause and file the record therein by the

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit should be extended until the

15th day of May, 1911; now, then, on motion of

Messrs. McGowan & Clark, Attorneys for defend-

ant, and the Court being fully advised in the prem-

ises and deeming good cause exists therefor;

IT IS HEREBY ORDERED, that the time within

which said plaintiff in error shall perfect said cause

and appeal, and docket and file the record thereof

in said Circuit Court of Appeals, be and the same

is hereby enlarged to extend to and including the
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15th day of May, 1911.

PETER D. OVERFIELD,
District Judge.

Dated Mch. 23d, 1911.

Service of the within Order admitted this 23d day

of March, 1911.

ARTHUR FRAME,
Of Attorneys for the Plaintiff.

Entered in Court Journal No. 11, page 1.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Division.

Frank J. Porter, Plaintiff, vs. Alex Mitchell. Order

Extending Time to Perfect Appeal. Filed in the

District Court, Territory of Alaska, 4th Div. Mar.

23, 1911. C. C. Page, Clerk. By E. M. Stanton,

Deputy. McGowan & Clark, Attorneys at Law,

Fairbanks, Alaska. Attorneys for Defendant. [42]

[Title of Court and Cause.]

Designation of Place for Hearing Writ of Error.

To the Honorable PETER D. OVERFIELD, Judge

of the Above-entitled Court; to the Plaintiff,

Frank J. Porter, and Messrs. McGinn and

Frame, His Attorneys:

Now^ comes the defendant (plaintiff in error) in

the above-entitled action, and in pursuance of the

provisions of an Act of Congress, giving the designa-

tion of places of hearing appeals for the Ninth Cir-

cuit to the plaintiff in error or the appellant, it is

hereby designated that the City and County of San

Francisco, in the State of California, shall be the

place for the hearing of the Writ of Error in the
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above-entitled action.

Dated Fairbanks, Alaska, March 23d, 1911.

McGOWAN & CLARK,
Attorneys for Defendant.

Service of the within Designation is admitted this

23d day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Designation of Place for Hearing Ap-

peal. Filed in the District Court, Territory of

Alaska, 4th Div. Mar. 23, 1911. C. C. Page, Clerk.

By E. M. Stanton, Deputy. McGowan & Clark, At-

torneys at Law, Fairbanks, Alaska, Attorneys for

Defendant. [43]

[Title of Court and Cause.]

Praecipe for Transcript of Record.

To Mr. C. C. Page, Clerk of the Above-entitled

Court

:

You will please prepare the transcript of the rec-

ord of this case to be filed in the office of the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, sitting at San Francisco, Califor-

nia, under the Writ of Error heretofore perfected to

said Court, and include in said transcript the follow-

ing papers

:

1. Bill of Exceptions on defendant's motion to

amend Judgment and for his discharge from

arrest.
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2. Assignment of Errors.

3. Petition for Writ of Error.

4. Order Allowing Writ of Error and Fixing

Amount of Bond.

5. Bond on Writ of Error.

6. Writ of Error.

7. Citation on Writ of Error.

8. Order Extending Time to Perfect Appeal.

9. Designation of Place of hearing Writ of Error.

10. Praecipe for Transcript of Record.

11. Stipulation for printing of record.

12. [44]

This transcript to be prepared as required by law

and the rules of this court, and the rules of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and filed in the office of said United States Cir-

cuit Court of Appeals for the Ninth Circuit at San

Francisco, California, before the 15th day of May,

1911.

McGOWAN & CLARK,
Attorneys for Plaintiff in Error.

Due service is hereby admitted of the foregoing

Praecipe this 23d day of March, 1911.

ARTHUR FRAME,
Of Attorneys for Plaintiff.

[Endorsements] : No. 1504. In the United States

District Court, Territory of Alaska, Fourth Divi-

sion. Frank J. Porter, Plaintiff, vs. Alex Mitchell,

Defendant. Praecipe for Transcript of Record.

Filed in the District Court, Territory of Alaska, 4th

Div. Mar. 23, 1911. C. C. Page, Clerk. By E. M.
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Stanton, Deputy. McGowan & Clark, Attorneys at

Law, Fairbanks, Alaska, Attorneys for Defendant.

[45]

[Title of Court and Cause.]

[Certificate of Clerk U. S. District Court to Record.]

United States of America,

Territory of Alaska,

Fourth Division,—ss.

I, C. C. Page, Clerk of the District Court of the

Territory of Alaska, Fourth Division, hereby certify

that the foregoing and hereto annexed forty-six (46)

typewritten pages, numbered from 1 to 46, inclusive,

constitutes a full, true and correct copy of the record,

and the whole thereof, as per the praecipe of the de-

fendants and plaintiffs in error on file herein, and

made a part hereof, wherein Frank J. Porter is plain-

tiff and Alex Mitchell is defendant. No. 1504, as the

same appears of record and on file in my office. I do

further certify that the said record is by virtue of

the Writ of Error and the Citation issued herein and

made a part of this record, and the return in accord-

ance therewith.

I do further certify that the said transcript was

prepared by me in my office, and that the cost of ex-

amination, preparation and certificate, amounting to

sixteen dollars and fifty-five cents ($16.55) has been

paid to me by McGowau & Clark, counsel for defend-

ant and plaintiff in error.
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In witness whereof, I have hereunto set my hand

and the seal of said Coui't, this 25th day of March,

1911.

[Seal] C. C. PAGE,
Clerk, District Court, Territory of Alaska, Fourth

Division.

[Endorsed]: No. 1976. United States Circuit

Court of Appeals for the Ninth Circuit. Alex

Mitchell, Plaintiff in Error, vs. Frank J. Porter, De-

fendant in Error. Transcript of Record. Upon
Writ of Error to the United States District Court

for the Territory of Alaska, Fourth Division.

Filed April 13, 1911.

F. D. MONCKTON,
Clerk.
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[Title of Court and Cause.]

Affidavit for Order Enlarging Time to File Record

and Docket Cause.

State of California,

City and County of San Francisco,—ss.

CHARLES J. HEOGERTY, being duly sworn,

deposes and says : I am now and for some time past

have been an attorney at law, duly admitted to prac-

tice in the above-named court.

About the middle of April, 1911, I received from

Mr. Thomas A. McGowan of McGowan & Clark, At-

torneys at Law at Fairbanks, Alaska, through the

United States mail certain papers and records in

the case of Frank J. Porter, Plaintiff, vs. Alex

Mitchell, Defendant, in the Circuit Court for the

Territory of Alaska, Fourth Division, No. 150i

therein, in which action a writ of error had been al-

lowed the defendant and issued from certain orders

and from the judgment in said action; that the time

to file the record on said writ of error and to docket

said cause in this court will expire on the 15th day

of May, 1911 ; and that I have been unable, although

having been engaged with considerable diligence in

an examination and investigation of the said record

to determine the probability of reversal in this

court, but have been unable to complete my exam-

ination and file the record upon said writ of error

and docket the cause in this court, and will be unable

to do so for about thirty days after May 15th, 1911,

and that the interests of justice would be served by



56 Alex Mitchell vs.

enlarging the time to file said record and docket said

cause for thirty days after the 15th of May, 1911;

this affidavit is not made nor is this delay or this

order sought for the purpose of impeding or delay-

ing said cause.

I respectfully pray the Court for an order enlarg-

ing the time of the plaintiff in error until and in-

cluding June 15, 1911, within which to file the rec-

ord and docket said cause in this court.

CHAS. J. HEOGERTY.

Subscribed and sworn to before me this 12th day

of May, 1911.

[Seal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of

San Francisco, State of California.

Order Enlarging Time to File Record on Writ of

Error and Docket Cause.

Sufficient cause appearing to the Court from the

foregoing Affidavit of Charles J. Heggerty

:

IT IS HEREBY ORDERED that the time of the

plaintiff in error, Alex Mitchell, the defendant in

the case of Frank J. Porter, Plaintiff, vs. Alex Mit-

chell, Defendant, upon writ of error from the Cir-

cuit Court for the Territory of Alaska, Fourth Di-

vision, be and the said time hereby is enlarged and

extended until and including June the 15th, 1911,

within which to file the Record upon said Writ of

Error and docket the said cause in this court.

Dated May 12, 1911.

WM. B. GILBERT,
Judge.
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[Endorsed:] No. 1976. Circuit Court of Appeals

of the United States, Ninth Circuit. Alex Mitchell,

Plaintiff, vs. Frank J. Porter, Defendant. Affida-

vit and Order Enlarging Time to File Record and

Docket Cause. Filed May 12, 1911. F. D. Monck-

ton, Clerk.




